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SANITARY LEGISLATION. 



COURT DECISIONS. 



LOUISIANA SUPREME COURT. 

An Ordinance Requiring all Structures in a City to be Rat Proofed Held to 
be Reasonable and Valid. 

City op New Orleans v. Beck. (Apr. 24, 1916.) 

Ordinance No. 2512, Commission Council Series, of tbe city of New Orleans, providing for 
the rat proofing of all buildings and structures, etc., in said city, for the purpose of 
preventing the introduction and spread of bubonic plague, held by the court to he a 
constitutional and valid exercise of the police power of the State in the interest of 
the health of the people. 

Land, J. : The defendant was prosecuted for failing to have his premises and 
grocery rat proofed as required by city ordinance No. 2512, C. C. S. [This 
ordinance was published in the Public Health Reports July 30, 1915, p. 2273.] 

$ * $ # * & * 

Defendant was found guilty and was sentenced to a fine of $10 or to suffer 
11 days' imprisonment in the parish prison. Defendant has appealed. 

The defendant is prosecuted under a new ordinance adopted after the 
decision of this court in Sanford's case 1 (137 La., 623), and intended to con- 
form to the views expressed in the opinion in that case. An analysis of said 
opinion discloses that this court found the health ordinance of 1914 unreason- 
able in not providing for notice to property owners ; and in delegating certain 
powers to the health officer of such nature as to enable him to discriminate 
between individuals, as to work to be done and materials to be used. 

The opinion concludes as follows : 

Other grounds of nullity are argued by the accused, which we deem it unnecessary to 
notice, further than to say that we have found them to be without merit. 

The city ordinance of 1915 provides for special previous notice of 30 days 
to property owners and confers on health officers no authority whatever to 
except or exempt persons or property from the equal operation of the regula- 
tions provided by the ordinance. 

The trials of the first rat-proofing cases disclosed that there were many 
houses in this city that were used as grocery and feed shops and also as 
residences. 

To meet this condition the new city ordinance provided that a building so 
used might, for the purpose of rat proofing, be treated as two structures, the 
part used as a grocery falling in class A and the part used as a residence 

* Public Health Reports, Oct. 29, 1915, p. 3248. 
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falling in class B, the two parts to be separated by the closing of all openings 
between them above or below the ground, or by constructing a new wall. 

The ordinance might have required the rat proofing of the premises as 
a whole, but the commission council, in the interest of economy, provided for 
the separation of the premises as above stated. 

Defendant's building, elevated above the ground, is used both as a grocery 
and as a residence. Groceries furnish free board and lodging to rats and 
a nidus for their propagation. That defendant's premises are not now in- 
fested with the vermin is no excuse for his noncompliance with the provisions 
of the ordinance, which must be enforced against all groceries or none of 
them. 

Some of the objections urged by the defendant to the city ordinance in 
question challenge the power of the commission council to enact and enforce 
the rat-proofing ordinance. 

The constitution provides that the general assembly shall create State, 
parish, and municipal boards of health and shall define the duties and prescribe 
the powers thereof. Article 296, section 2, of act No. 173 of 1912 amending 
section 7 of act 192 of 1898, empowers parish and municipal boards of health 
to pass health and sanitary ordinances for defining and abating nuisances 
dangerous to the public health ; " to regulate the carrying on of trade and 
business injurious to the public health " ; " to regulate the erection of buildings 
with due regard to the filling of lots and the grading thereof, and the arrange- 
ments of said buildings " ; " for the vacation or demolishing of buildings when 
necessary for the protection of public health," etc. The same section provides 
that any persons violating any provision of any ordinance of said parish and 
municipal board of health shall, on conviction, be fined not less than $10 nor 
more than $25 or suffer imprisonment in the parish prison for not more 
than 30 days, or both. Section 7 of act 192 of 1898 conferred the same powers 
on parish and municipal boards of health. 

If a board of health has the power to order the vacation or demolition 
of any building when necessary for the protection of the public health it 
surely possesses the tesser power to order any building to be put in such a 
condition as to prevent its becoming a focus of plague infection. 

The law makes the board of health the judge of the necessity for the pro- 
tection of the public health and of the means to be adopted for that purpose. 
That the bubonic plague prevailed in this city during the summer and fall 
of the year 1914 can not be disputed. The best medical experts of the 
Nation were called in to advise and assist our State and local boards in their 
fight against the pestilence which was stalking in our midst. These experts 
advised the boards and the public that the rat proofing of all buildings and 
structures in which rats might find food or shelter, or both, was absolutely 
necessary to check the spread of the bubonic plague and to finally eradicate 
the dread disease by the extirpation of rats within the limits of the city of 
New Orleans. 

Pursuant to this advice the board of health of the city of New Orleans, on 
July 25, 1914, passed an ordinance to better protect the public health, and 
particularly to prevent the introduction and spread of bubonic plague by pro- 
viding for the rat proofing of all premises and buildings In the city of New 
Orleans. The validity of this ordinance, as amended by ordinance adopted 
September, 1914, was passed upon by this court in the consolidated cases of 
the City of New Orleans v. Eieker and Beck, reported in One hundred and 
thirty-seventh Louisiana, page 843. In those cases this court held that the 
health ordinance was a valid and constitutional exercise of the police power 
of the State in the interest of the safety of the people; that every possible 
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presumption is in favor of the validity of such an ordinance until the con- 
trary be shown beyond a reasonable doubt; and that whether the existence 
of bubonic plague in the city of New Orleans involved such a danger to the 
public health as to require the rat proofing of all the buildings and structures 
in said city was one of the fact and of public policy which belongs to the 
legislative department of the Government. 

In the Sanford case, 1 reported in One hundred and twenty-seventh Louisiana, 
page 828, but decided several months after the cases of Ricker and Beck, no 
reference is made to these cases, but the decision was based on the invalidity 
of certain provisions of the health ordinance. This court did not hold, and 
would not have held, that the board of health of the city of New Orleans was 
without power to pass a rat-proofing ordinance free of the special defects 
pointed out in the opinion in the Sanford case. The decision in the Sanford 
case was construed by the profession, the board of health, and the public as 
holding that the city board of health had the power to pass a rat-proofing 
ordinance, uniform in its provisions and not discriminating in favor of or 
against any class of property owners. The city ordinance now in question was 
most carefully drafted by the able attorney for the board of health of the city 
of New Orleans to meet not only the ruling of this court in the Sanford case 
but other objections to the ordinance urged by counsel for the defendant. 

The very able and ingenious counsel for the defendant in the present case 
has been driven to the necessity of assailing the ordinance as invalid, because 
it interferes with his client's property rights, in that it forces him to recon- 
struct his building erected about 12 years ago in accordance with the building 
ordinances of the city of New Orleans. 

As the city board of health since 1898 has had the power to pass health and 
sanitary ordinances to regulate the erection and arrangement of buildings, 
and for their vacation and demolition when necessary for the protection of 
the public health, it follows that defendant constructed his building subject to 
the right of the board of health to exercise its powers over the structure to 
the point of demolition. 

The necessity for and the extent of rat proofing required by the ordinance 
was one of fact and of public policy which belongs to the legislative department 
of the Government. (City of New Orleans v. Richer, 137 La., 843; Health 
Department of the City of New York v. Rector of Trinity Church, 145 N. Y., 27, 
La. R. A., 710; Powell v. Pennsylvania, 127 U. S., 678.) 

The parish of Orleans and the city of New Orleans embrace the same 
territory, and the commission council of the city is both a State and municipal 
agency for all purposes of local government. 

In the Sanford case (137 La., 641-642) the power of the commission council to 
enact health ordinances and to enforce the same in the municipal courts having 
jurisdiction was affirmed. Counsel for defendant in those cases contended' that 
" the proper authority to have legislated on the subject matter of the ordinance 
was the commission council of the city of New Orleans; that the board of 
health was without authority to do so." (Id., 639.) 

Act No. 139 of 1912, page 264, empowered the commission council " to adopt 
such ordinances and regulations as shall be necessary or expedient for the pro- 
tection of health and to prevent the spread of disease and to maintain a good 
sanitary condition in the streets, public places and buildings, and on private 
premises." The same act, page 271, provides that "recorder shall have the 
power to enforce all valid city ordinances and to try, sentence, and punish all 

1 Public Health Reports. Oct. 29, 1915, p. 3248. 
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persons who violate same." Article 141 of the constitution provides that 
recorder's courts in the city of New Orleans " shall have no jurisdiction, except 
for the trial of offenses against city ordinance." 

The State law provides that any person violating any provision of any ordi- 
nance of a parish or municipal board of health shall, on conviction, suffer fine 
or imprisonment, or both. (Act 173 of 1912, p. 315.) 

Hence, the contention of the defendant that he can not be prosecuted 
criminally for refusing to rat proof his premises is without merit. 

The complaints that the ordinance divests the vested rights of the defendant 
and deprives him of his property without due process of law are wholly un- 
founded. 

Salus popidi est suprema lex, a maxim meaning " The health of the people is 
the first law." (35 Cyc, 714.) 

The objection to the ordinance on the ground of the expense of rat proofing 
(not manifestly excessive) is without merit. 

Judgment affirmed. 

Sommerville, J., takes no part. O'Niell, J., concurs in decree. 

City of New Orleans v. Manoiabisina. (Apr. 24, 1916.) 

The accused was charged with violating the rat-proofing ordinance of the 

city of New Orleans, No. 2512, O. O. S. Public Health Reports July 30, 1915, 

page 2273. He was convicted in the second recorder's court, city of New 

Orleans. 

Pbovosty, J. : 

* * * * * * * 

It will be noted that said ordinance requires the foundations of buildings 
to be of brick or stone, laid in cement or of concrete. The accused says that a 
property holder has the right to use for the foundation of his buildings any 
material equally impenetrable by rats as those here named, and that to restrict 
him of that right is unconstitutional. Perhaps so; but until someone has 
desired to use such other equally impenetrable material and has been pre- 
vented from doing so we do not see that there is any occasion for considering 
that question. 

Accused says also that said ordinance is not based upon any health 
considerations, since it requires all premises to be rat proofed, irrespective 
of whether same are or are not in a sanitary condition. 

The answer is that modern science has ascertained that, in a plague-stricken 
city, premises which may afford a harbor for rats are a menace to the public 
health, and in that sense are highly insanitary, no matter how sanitary they 
might be in the ordinary sense. 

The ordinance requires that when there is space between the bottom of the 
sills of a building and the ground this space must be of not less than 18 inches. 
Accused says that this is arbitrary and unreasonable, forgetting that sirtce 1879 
(Ord. 8022, A. S. sec. 12; Ord. 7208, A. S. of July 12, 1881; Ord. 6712, N. C. 
S. ; sec. 3 of Ord. 6533, C. S., 1892 ; sec. 23 of Ord. 6533, C. S.) buildings have 
beeii required to have a greater elevation than this. These ordinances were 
offered in evidence in the Beck case, this day decided. Moreover, accused is not 
concerned with that feature of the ordinance since it is not in that respect that 
he is charged with having violated the ordinance. 

The next ground of complaint is that the city itself is not named among the 
property holders who are required to rat proof their premises. 
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The complaint here is not that the city does not rat proof her premises in 
the manner required by this ordinance, but that she has not specifically named 
herself in the ordinance and has not denounced a penalty against herself for 
failure to rat proof her premises. This point is so evidently without merit 
that we do not think it needs any discussion. 

It is next said that the penalty is not certain or fixed because it is so much 
for each day. What more certainty and fixation is needed than this we can 
not imagine. 

Next, it is said that the ordinance does not provide by what particular 
officer the 30 days' notice to rat proof shall be served or given. 

The city of New Orleans is provided with officers for giving official notice; 
we do not see what more by way of notice a property holder could need than 
a notice emanating from, and served upon him by, them. 

Next, it is said that bubonic plague is a contagious disease which might 
spread beyond the limits of the city and which is therefore a State-wide affair, 
and as such is cognizable only by the State board of health. 

Here, again, is a point which we do not think needs discussion. 

Judgment affirmed. 

Summerville and O'Niel, JJ., take no part. 



